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Arising out of Order-in-Original: GNR-STX-Dem-DC-18/2016 Date: 11.08.2016 Issued
by: Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-Ill.
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Name & Address of the Appellant & Respondent
M/s. Varshil Packaging Pvt Ltd.

¢ R T aniier AT ¥ A SR a1 7E % oTdw B ufy TenRefy AR
FATY T FerH SIYHRT BT A A7 GARIEToT AIE UK &R Fehell ® |

Any person aggrieved by this Order-In-Appeal may file an agpeal or revision application, as
the one may be against such order, to the appropriate author ty in the following way :
!
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Revision application to Government of india :

(1) BT Sed Pob ARTH, 1994 @ ORI i R gA¢ MY A B IR A
YA ORT B SU-YRT & UUH WP B Iaia ARG e JR Gy, IR WER,
far wAamera, <rored faw, v-;ﬁaﬁﬂﬁla S qY 9, w-q'wm‘ T8 faoeh 110001 I
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) ol w@ BB P A F S T S FREE | G qUSiIR 91 3 HRE
F 7 frll WUSTIR W R WUSIR. H At of WK Y AT H, A1 fFW A0SR 91 WUSR H
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(i) In case of any loss of goods where the loss occLr in transit from a factory to a
warehouse or to another factory or from one warehouse {o another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) . In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported out3|de India export to Nepal or Bhutan, W|thout payment of
duty. . T,
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) =/ Sed Yoo (@) FawmEed, 2001 & g o & g RS gu s
su-8 # o ufoal ® T ey & U ey T fiFie ¥ dF 99 & Wi qe-eey T
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order-
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RS odgs & T W8l Horre YhA Uh o ©ud a1 SY BH & al wad 200/ —
B Y DI WY IR 8T el 39 U o ¥ SIS & al 1000/~ & BN A &l

SITY |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amoun: involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) B SaET Yo IR, 1044 B ORT 35— W08 /35-% B STa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SRifeiaT iResE 2 (1) & | 919 AR & [l B I, afiell & " § W
Yo, BRI IUEA Yob UF AATHY ey ity (Rree) & uf¥em &5 Qe
JEHeETEs ¥ all—20, 9 Aed BIRYCH HRITSUS, HET N, ERCEIG—380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(@) o=y SR Yoo (Orfie) framEen, 2001 @Y URT 6 B S yuH 5U-3 A FeiRa
febu srgaR ardielia =ararfErevol @1 1% onfler & fawg orfis fhy U andwr & @R uferdt wfed
SRl ST e B AN, AW BT AN SR A T GEA WG 5 o AT S BH § I
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S B HT AR AT TG A [T 50 ARG IT SHY TGT & g8 WYY 10000/ — B
AS BRI | B B AES INER B AW J V@I 96 Fue & w9 § §a B Wkl I8
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 LLac, 5 Lac to 50 Lac-and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Wwaﬁﬁrﬁwmoumm@ﬁaﬁmﬁﬂa%mﬁuﬁamw
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One copy of application or O.1.0O. as the case may be, and the order of the .adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescrlbed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) Har e, Fed ST et T Far e Wiieer (Hrede) & ufd et & aerer o
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08. 2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, :

Under Central Excise and Service Tax, “Duty demanded” shall include:

0) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iii) amount payable gnder Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No. 2) Act 2014.

- (6)() aﬁar*uﬁﬂauﬁww%waaﬁqwamQmmmﬁaﬁﬁ%’ra’rmmmaﬁﬁ
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(6)()) In view of above, an appeal agalnst this order shall lie before the Tribunal on
payment of 10% of the duty demandéd where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s Varshil -Packaging Pvt. Ltd., Plot No. 1/1, Survey no. 57, Near Olympic
Laminates, Khatraj, Taluka: Kalol, Distfict: Gandhinagar (hereinafter referred to as ‘the
appellant’) is holding Central Excisé Registration No. AADCV4116CXM001 and
engéged in the manufacture of Multilayer Poly Film & Agricultural Mulch Film fa[lihg
under CTH 39201012 of the first Schedule to the Central Excise Tariff Act, 1985 (CETA,
1985). The appellant is also holding Service Tax Registration No.AADCV4116CST001
and is availing CENVAT credit under Cenvat Credit Ru'es, 2004 (CCR, 2004). The
appellant has filed the present appeal being aggrieved by Order-in-original No.GNR-
STX-DEM-DC-18/2016 dated 11/08/2016 (hereinafter referred to as ‘the impugned
order’) passed by the Assistant Commissioner, Service Tax Division, Gandhinagar,

Ahmedabad-Ill (hereinafter referred to as ‘the adjudicating authority’).

2. During the course of audit of the records of the appellant such as Balance sheets
and Ledgers for the years 2012-13, 2013-14 and 2014-15 (up to February-2015), it was
observed that Shri Sanjaybhai Patel and Shri Chintanbhai Patel both Directors of the
appellant company were owners of ‘Plot No. 1/1, Survey No.57, Near Olympic
Laminates, Khatraj, Taluka: Kalol, District: Gandhinagar housing the factory premises
and they had jointly received monthly rent of Rs.30,000/- in F.Y. 2012-13; Rs,33,333/- in
F.Y. 2013-14 and Rs.45,000/- for the period from April-2014 to February-2015. It
appeared that in terms of Notification no. 30/2012-ST dated 20/06/2012, w.e.f.
07/08/2012, services rendered by Directors are to be considered as taxable service and
Service Tax was payable on 100% on gross amount of payments for service received
from the Directors. As provided in Rule 2(d) (EE) of Servvice Tax Rules, 1944, the
person liable to pay Service Tax in relation to service provided or agreed to be brovided
by a Director of a company to the said company was the recipient of such service.
However, the appellant had failed to declare such taxable value in their S.T.-3 returns
and had failed to pay Service Tax under reverse charge m=achanism on renting services
received from its Directors. Therefore, a SCN F.No.VI/1(b)25/CIR-1/IA/15-16/AP-I dated
18/04/2016 (hereinafter ‘the SCN’) was issued to the appellant demanding Service Tax
amounting to Rs.1;'55,118/— under proviso to Section 73(1) of the Finance Act, 1994
(hereinafter F.A.,1994); demanding interest under the provisions of Section 75 of
F.A.,1944 and prbposing penalty on the appellant under Saction 78 of F.A.,1994. In the
impugned order, the adjudicating authority has confirmed the demand for Service Tax
and interest as proposed in the SCN and has imposed a peh’alty of Rs.1,55,118/- on the
appellant under Section 78 of F.A.,1994.

3. The main grounds of appeal in the appeal filed by the appellant are as follows: ‘

1) Making of provisions of Section 68(2) applicable by reading the same with

mention in the notification and services for which the demand was being raisef
was erroneously considered as services rendered by the Directors through th

amount paid by the company related to renting of immovable property rendering®
the impugned order bad in law and not maintainable.
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2) The Directors of the appellant company owned the property of the factory

4)

premises in joint name and had provided the same on rental basis to the
appellant. The Directors had provided the service on joint basis ‘and not on
individual basis and therefore, the company was not liable to pay Service Tax
under Notification No. 30/2012-ST dated 20/06/2012 read with Notification No.
45/2012-ST dated 07/08/2012. The Directors had not provided service in their
personal capacity but had provided the service by lending their property owned
by them in joint basis and the threshold turnover of Rs. 10 lakhs of value of
services provided had not been crossed during any of the financial year in the
period of dispute. There was no written agreement ketween the company and the
Directors for providing of factory premises on rental basis to the appellant and

. therefore such services are not chargeable to Service Tax under reverse charge

mechanism. Normally the liability to pay Service Tax lies with the service
provider. He shall collect the Service Tax from the service recipients and thus
pay it to the authorities. Reverse charge mechanism was introduced in Service
Tax w.e.f. 01/07/2012. :

The Government of India vide Notification no. 45/2012-ST dated 07/08/2012
amended Notification No. 30/2012-ST dated 20/06/2012 by inserting Sr. No. 5A,
according to which services provided or agreed to be provided by a Director of a
company to the said company was also brought under the purview of Section

- 68(2) of the Finance Act, 1994 and accordingly the service recipient company

was made liable to pay service tax on services provided or agreed to be provided
by a Director of the company. As per Sr. No. 6 of Notification No. 30/2012-ST
dated 20/06/2012, services provided or agreed to be provided by government or
local authority by way of support services excluding — (1) renting of immovable
property and (2) services specified in sub-clauses (), (ii) and (iii) of clause (a) of
Section 66D of the Finance Act, 1994 were covered under reverse charge
mechanism making the service recipient pay service tax on the services provided
by Government or local authority by way of support services but excluding
renting of immovable property. Thus the services of renting of immovable

* property are business support sérvices and are not in nature of services provided

in personal capacity and hence. the demand for service tax on .renting of
immovable property on reverse charge mechanism and confirmation thereof is
illogical and beyond scope of law:.

As the demand is not sustainable, the demand for interest is also not
maintainable. The penalty imposed under Section 78 of the Finance Act, 1994 is
also not sustainable as it is settled principle of law that where there is no demand
of service tax, penalty cannot be imposed. Penalty under ‘Section 78 of the

_Finance Act, 1994 is imposable only when there is an element of fraud, willful
"suppression or mis-statement' of facts etc. with intent to evade payment of

Service Tax. The present case involves a matter of interpretation and hence it is
settled law that mandatory penalty under Section 73 of the Finance Act, 1994 is
not imposable. It is therefore prayed that proceeding initiated for recovery of
Service Tax of Rs.1,55,118/- along with demand of interest and imposition of
penalty may kindly be set aside in the interest of justice. '

Personal hearing in the appeal was held on 20/04/2017. Shri Anil Gidwani, Tax

Consultant appeared on behalf of the:, 'é;ppellant and reiterated the grounds of appeal.

He submitted that the annual income is less than Rs. 10 lakhs in personal capacity for

service of renting of immovable prop‘e"r;t;yfz |

5.

| have carefully gone through‘f’ithe facts of the case on records and submissions

made by the appellant. The issue for decision before me is whether the appellant

company was liable to pay Service Té)l(.under reverse charge mechanism in terms of
Rule 2(1)(d)(EE) of Service Tax Rl:llle‘S‘,‘ 1094 read witt Notification No.30/2012-ST
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dated 20/06/2002 towards Renting of immovable property service received from Shri
Sanjaybhai Patel and Shri Chintanbhai Patel both Directors of the appellant company.

6. In terms of Rule 2(1)(d)(EE) of Service Tax Rulzs, 1994, as amended vide
Notification No. 46/2012 dated 07/08/2012, the person liahle for paying tax in relation to
service provided or agreed to be provided by a Director of a company to the said
company is the recipient of such service. Further in terms of Notification No.30/2012-ST
dated 20/06/2002, as amended vide Notification No. 45/2012-S.T. dated 07/08/2012, in
respect of services provided or agreed to be provided by a Director of a company to the
said company, 100% of the tax is payable by the perscn receiving the service. The
demand along with interest has been confirmed in the impugned order and penalty
under Section 78 of FA, 1994 has been imposed on the appellant for failure to pay
Service Tax in accordance with Rule 2(1)(d)(EE) of Service Tax Rules, 1994 read with
Notification No. 46/2012 dated 07/08/2012 with regards to such services that were held
as provided by its Directors to the appellant company. The contention of the appellant in
the grounds of appeal is that the Renting of immovable praperty service provided by the
Directors were chargeable to Service Tax at the end of the Directors and was not to be
charged from the appellant as reverse charge mechanism was not applicable to such
services. The appéllant has also contended that the Directors in their capacity as
service providers had not exceeded the stipulated threshold limit of exemption under
small service provider exemption scheme and hence they had not paid the impugned

Service Tax.

8. The undisputed fact in the present case is that the olot of land where the factory
of the appellant is situated was jointly owned by persons who were also Directors of the
appellant. However, it does not mean that the Directors had rendered service to the
appellant company. The rent received by both the persons was in their personal
capacity and not in their capacity as Directors of the appellant company. Therefore,
Service Tax was payable by the individual persons and by virtue of the fact that they
had not crossed the threshold limit of Rs.10 Lakhs, no Service Tax is liable to be
recovered in the present case. There is no merit in the charge made by department that
the impugned activity attracted Service Tax under the reverse charge mechanism in -
terms of Rule 2(d)(EE) of Service Tax Rules, 1994 and Notification No.30/2012-ST as
amended. Therefore, the demand for Service Tax and interest as confirmed in the
impugned order is not sustainable and is liable to be set aside. Moreover, this is a case
of interpretation and just because the appellant was holdirg a different opinion from the
stand taken in the audit objection against them, it does not mean that there was
suppression of facts on part of the appellant. The ingred ents such as suppression of
facts, mis-statement, mis-declaration, fraud etc. with intent to evade payment of Service
Tax is required to be substantiated with evidence in order to impose penalty under
Section 78 of the Finance Act, 1994. However, the only ground adduced for upholdlng £ :
suppression of facts in the impugned order is that the lapse was detected during audit of{;h

the records by the officers of the department, which is not sufficient to invoke extended\
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period or penal provisions under Section 78 of the Finance Act, 1994. Penalty imposed
on the appellant under Section 78 is not legally tenable ir the present case. In view of
the above discussion, the impugned order is liable to be set aside. The appeal filed by

the appellant is allowed.

9.  3fieTehdl aRT &of #I I$ 3dier &7 fAYERT 3IWFd aws & fFar ST &
The appeal filed by the appellant stands disposed cf in the above terms. W/\
M v —

QM\
(3T 2F)
IR (3TdTe-2)

Date: 2%06/2017

Central Excise, Ahmedabad.

By R.P.A.D.

To

M/s Varshil Packaging Pvt. Ltd., o
Plot No.1/1, Survey No. 57,
Near Olympic Laminates, Kahtraj

Copy to:
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-Ill.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-ill.
4. The A.C./D.C., Service Tax, Gandhinagar Division, Ahmedabad-Iil.
5. Guard File.
6. P.A.
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