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by: Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

19laaaf vi 4Rall at Tr gi urr
Name & Address of the Appellant & Respondent

M/s. Varshil Packaging Pvt Ltd.

al{.arfha orfta snag rials 3rjra aar ? it as za oar uR qenferfa ft
s4al; T; gr rf@rat at 3r4la u g7tr 3ma Id aw aar & I

Any person aggrieved by this Order-In-Appeal may file an ar::peal or revision application, as
the one may be against such order, to the appropriate author ty in the following way :

I

,1lffil fl"<¢ I"< cITT ~lff\JT~ : .
Revision application to Government of India :
(1) 4a 3qrzgcn 3rf@fa , 1994 #l err 3ifa Rh sag Ty ii a
~ tITTT "¢1" '31'.f-tITTT cB "!,j"~~* 3@<@ yterur m4ea '3ra Rra, ad a0I,
fcrn'f.~. ~ fcrn.r, 'cf]"~ #if5c, fa {tu rr, ra mi, { fR : 110001 "¢1"
al uft fey

0

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) "llfq +=fJcq" al elf mm i sis4 ef arr fa#t 'l-1°-sPII'< "llT 3Rf ¢1-<i&I~
lf m fclTTft ·i-to-sii11x ff~ ·i-to-s1111x. # +=fJcq" ~ \Jfffi ~ l=f!TT lf, m fclTTft 1-10-s1111x m~ #
are az fa#t ¢1-<i&I~ B <TT fclTTft ·i-t0-sPII'< B "ITT mT a6 faa aha g{ zt I

(ii) In case of any loss of goods _where the loss occt..r in transit from a factory to a
warehouse or to another factory or from one warehouse lo another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'lTI«=f cB" "ci!TITT fclTTft ~ m~'lf PJ;qlffla +=fJcq" "CR m ~ cB FclPlfff01 i rzitr zyea
~+=fJcq" "CR '3ttl I <l zrca a fR ami \iTI" 'lTI«=f a are fa4l ,u gag # Pl ;q\ffl a~, .g d

(b) . In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in tt,e manufacture of the goods which are exported to any
country or territory outside India. · ·

.I

zff gyc r par f fan ad a (urea u +zr )) Ruf fhn ·ran
ml zt

I ..
In case of goods exported outside India export to Nepal or Bhutan, without payment .of
duty. '.'%2'~
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ti" 3TTflli \:li:41G1 cBl" \:li:41G1 ~ cB" :fR'fA fut sgel Rs mra al n{ ? 3i
ha or?gr ut gr err vi fu # yarfa 3mgr, er#ta a arr uRa atu R I
ara i fa srffr (i.2) 1998 mxr 109 m~~ ~ if 1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) #fa ala gc (3rate) Parra4l, 2001 fzm o 3iafa RaRfe qua in
gg--s i al ufji ii, )fa mar a sf are )fa Reita fl a a fa ea-arr?r vi
~~ cJfr Gl"-Gl" mwTT cfi Tr fa 3mrdaa fh ur afg] r# rr Tar z. cpT

~x.-clJ~~~ cfi 3ic=rtc=r m 35-W #~ IJfl" cfi :fTTIA cfi ~ cfi "ffi[f t'r3IN-6 ~ cJfr >ffu
ft it# afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 mo1ths from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RRau 3mi)a er usf vier van va ala q?1 n Ga an "ITT ill ~ 200 / - 0
#$hi lat alt Gary 3it uri ica+aa vs ala a vn zt ill 1000/ - cBT i:ifM 'l_f@R cBT
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amoun: involved is more than Rupees One
Lac.

#tr zrca, a€ta saga zre vi hara aft#tr inf@rvu If 3rft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #ktqrzgca rfefm, 1944 cJfr m 35- uot't/35-W cfi 3ic=rtc=r:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cm f2;J ffsl a qRmct 2 (1) cJJ # ~ ~ cfim alt 3rf)a, 3r4tat ma xfl"l-JT
gcca, #tu Gara zyen vi hara or41la =nrzarf@rur (fez) t ufa &flu 9feat,
'1li3l-Jctl611ct # 3TT-20, ~~ i31ffcie.C"l cbA.Ji\3°-s, i'rm□fr ~. ;5Ji3l-Jctl611ct-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tr sara yen (r@ca) Rm1al, 2oo1 6h nr o 3if qua <g-3 feuffa
fhg 31gar r9tr4 =nznf@rai #6ht n{ 3fta # f@4s 3rat fcl;-q ·Tg 3rat ata faii Rea
~~~ cJfr l=fi"rr . 6lj"fiJf cBT wr 3it a·ma ma in 6ug 5 <'fruf m ~ cpl-{" t %i
~ 1000/- #hr 3#Gr#t itfl set snr zyea #t wr. 6lj"fiJf cBT -iitrr 3m ~ TJ1:ff ~
~ 5 <'fruf <TT 50 <'fruf c'fcfj" "ITT ill ~ 5000 / - #ta haft atty i sq zea at Wf.
6lj"fiJf cBT l=JlTf 3it aura mn if T so <'fruf qr Ura Gnat ? asi u, 1000o / - i:ifM
ft ehf I cB7" i:ifM '<-16lllcb xft-i{clx cfi "rlll=f i:r ~-<511fcbci ~~ cfi xt)q # "ftzjtf cBT \i'lm I ~
Ir em a fa fa ran~a&ta 4a at gr ar et

The appeal to the Appellate Tribunal shall be file::l in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

.o
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(3) ?:T~ ~~ -i't ~ ~ 3lNffl <ITT~ "ffiill t m~~~~~~<ITT :f@A ~
~ ~ fclrrrr \jff,'ff ~ ~ "ff2Zf ~ Na- ~ 'Ill ftp ~ tral ffl ~ ffl ~ ~ "lf~~ 3llfrc.ml
~<ITT "C/<f5 ~ m~ "fficnR ·<ITT "C/<f5 ~ fclrrrr \IITITT ii I

I

In case of the order covers a number of order-in-Ori!~inal, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact thc1t the one appeal to the Appellant
Tribunal or the one application tb the Central Govt. As ttle case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) r£11ll1W-1 ~~197o zrn visihf@era #t 3rf--1 sifa Re#ffRa fag 3rr
Ua 3maa u a arr?r zqenfenf fufu ,If@earl k 3mr? u)a #l a uf u
xi).6.50 ~ cJ)T .--ll Ill I ci1 a zrcn Rea mm zh a1fey

One copy of application or 0.1.0. as the case may be, and the order of the .adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(5) . . g 3 vizier mcai ail fir aa an fmii a 3ITT 1ft ~~fclurr \JJTffi %
uh it zyca, €tu sna zyca vi hara or4l#a nzurf@raU (cb1llH°21~) Rll"l1 , 1982 B
Rf%a %1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vim ran, h&tar 3euz erea vi para 3rd4rzr uf@rar (@iaa h uf 3r4ii h maii #
#4rzr3eu grea 3rf@)fezra, &&y9 #r arr 39#h 3iafa fat(Gia-2) 3f@1fer# 2V(2y Rt
in 29) feeria : a..2&y itR fa#hr 3#f@)fez1m , €&&y fr arr3 h3iaifraa at aftaRt
~.t mr~~~()fr-~~~~, arr fa zr nu h 3irsta sm Rt 5rt art
3rhf@a 2zr if@rzal 3rf@azt
he4tr5=uTraviar h 3iaifa i, mar fmv "JflJ~,, a:1-·~ ~~ i

(i) 'tfm 11 gt a 3inf fefif an#

(ii) ad sun RR a w{ arr ufr
(iii) rlz srm fez1nra,ht h fern 6 h 3iaur 2a zaa

_. 3rrt aqgr{ zrz fnz Irhuaar fan(i. 2) 3rf@1f71a, 2014 m 3flu:a:rqa fas#r 3r4rarzr 11f@rant h#
m:f!ff~"f~ 3@T "Qcr 3fCfh;r clif~~WT I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i)
(ii)

. (iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

'
➔Provided further that the provisions of this Section shall not apply to the stay
application · and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014 .

.. (6)(i) zrarrh ufa 3rdr if@awrhgrsi area 3rzrar re znr ave fafa @l at CFlfcJT fcnir <JN Q_rl}

h 1o% mraru 3tt szihaaus faf@a&taus h 1o% apraru# srwas#al
.,.· j

=.} 1ER to

$
/:r
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demand~d where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

M/s Varshil Packaging Pvt. Ltd., Plot No. 1/1, Survey no. 57, Near Olympic

Laminates, Khatraj, Taluka: Kalal, District: Gandhinagar (hereinafter referred to as 'the

appellant') is holding Central Excise Registration No. AADCV4116CXM001 and

engaged in the manufacture of Multilayer Poly Film & Agricultural Mulch Film falling

under CTH 39201012 of the first Schedule to the Central Excise Tariff Act, 1985 (CETA,

1985). The appellant is also holding Service Tax Registration No.AADCV4116CST001

and is availing CENVAT credit under Cenvat Credit Rules, 2004 (CCR, 2004). The

appellant has filed the present appeal being aggrieved by Order-in-original No.GNR­
STX-DEM-DC-18/2016 dated 11/08/2016 (hereinafter referred to as 'the impugned

order') passed by the Assistant Commissioner, Service Tax Division, Gandhinagar,

Ahmedabad-I11 (hereinafter referred to as 'the adjudicating authority').

2. During the course of audit of the records of the appellant such as Balance sheets

and Ledgers for the years 2012-13, 2013-14 and 2014-15 (up to February-2015), it was

observed that Shri Sanjaybhai Patel and Shri Chintanbhai Patel both Directors of the

appellant company were owners of· Plot No. 1/1, Survey No.57, Near Olympic

Laminates, Khatraj, Taluka: Kaloi, District: Gandhinagar housing the factory premises

and they had jointly received monthly rent of Rs.30,000/- in F.Y. 2012-13; Rs,33,333/- in

F.Y. 2013-14 and Rs.45,000/- for the period from April-2014 to February-2015. It

appeared that in terms of Notification no. 30/2012-ST dated 20/06/2012, w.e.f.

07/08/2012, services rendered by Directors are to be considered as taxable service and

Service Tax was payable on 100% on gross amount of payments for service received

from the Directors. As provided in Rule 2(d) (EE) of Service Tax Rules, 1944, the

person liable to pay Service Tax in relation to service provided or agreed to be provided

by a Director of a company to the said company was the recipient of such service.

However, the appellant had failed to declare such taxable value in their S.T.-3 returns

and had failed to pay Service Tax under reverse charge mechanism on renting services

received from its Directors. Therefore, a SCN F.No.Vl/1(b)25/CIR-1/IA/15-16/AP-I dated

18/04/2016 (hereinafter 'the SCN') was issued to the appellant demanding Service Tax

amounting to Rs.1,55,118/- under proviso to Section 73(1) of the Finance Act, 1994

(hereinafter F.A., 1994); demanding interest under the provisions of Section 75 of

F.A.,1944 and proposing penalty on the appellant under Section 78 of F.A.,1994. In the

impugned order, the adjudicating authority has confirmed the demand for Service Tax

and interest as proposed in the SCN and has imposed a penalty of Rs.1,55,118/- on the

appellant under Section 78 of F.A.,1994.

0

0

0

3. The main grounds of appeal in the appeal filed by the appellant are as follows:

1) Making of provisions of Section 68(2) applicable by reading the same wit~ ,
Notification No. 30/2012-ST as amended, was related to specific services a~o~~;' 11<.i,;p~r;\
mention in the notification and services for which the demand was being rais&fj 4 ' %;}
was erroneously considered as services rendered by the Directors through the '., &;}
amount paid by the company related to renting of immovable property rendering? , /$5j
the impugned order bad in law and not maintainable. ~: ·:./ ·



0

0

0
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2) The Directors of the appellant company owned the property of the factory
premises in joint name and had provided the same on rental basis to the
appellant. The Directors had provided the service on joint basis and not on
individual basis and therefore; the company was not liable to pay Service Tax
under Notification No. 30/2012-ST dated 20/06/2012 read with Notification No.
45/2012-ST dated 07/08/2012. The Directors had not provided service in their
personal capacity but had provided the service by lending their property owned
by them in joint basis and the threshold turnover of Rs. 10 lakhs of value of
services provided had not been crossed during any of the financial year in the
period of dispute. There was no written agreement between the company and the
Directors for providing of factory premises on rental basis to the appellant and

. therefore such services are not chargeable to Service Tax under reverse charge
mechanism. Normally the liability to pay Service Tax lies with the service
provider. He shall collect the Service Tax from the service recipients and thus
pay it to the authorities. Reverse charge mechanism was introduced in Service
Tax w.e.f. 01/07/2012.

3) The Government of India vide Notification no. 45/2012-ST dated 07/08/2012
amended Notification No. 30/2012-ST dated 20/06/2012 by inserting Sr. No. 5A,
according to which services provided or agreed to be provided by a Director of a
company to the said company was also brought under the purview of Section
68(2) of the Finance Act, 1994 and accordingly the service recipient company
was made liable to pay service tax on services provided or agreed to be provided
by a Director of the company. As per Sr. No. 6 of Notification No. 30/2012-ST
dated 20/06/2012, services provided or agreed to be provided by government or
local authority by way of support services excluding - (1) renting of immovable
property and (2) services specified in sub-clauses (), (ii) and (iii) of clause (a) of
Section 660 of the Finance Act, 1994 were covered under reverse charge
mechanism making the service recipient pay service tax on the services provided
by Government or local authority by way of support services but excluding
renting of immovable property. Thus the services of renting bf immovable
property are business support services and are not in nature of services provided
in personal capacity and hence. the demand for service tax on .renting of
immovable property on reverse charge mechanism and confirmation thereof is
illogical and beyond scope of law:

4) As the demand is not sustainable, the demand for interest is also not
maintainable. The penalty imposed under Section 78 of the Finance Act, 1994 is
also not sustainable as it is settled principle of law that where there is no demand
of service tax, penalty cannot be imposed. Penalty under· Section 78 of the
Finance Act, 1994 is imposable only when there is an element of fraud, willful
suppression or mis-statement' of facts etc. with intent to evade payment of
Service Tax. The present case involves a matter of interpretation and hence it is
settled law that mandatory penalty under Section 73 of the Finance Act, 1994 is
not imposable. It is therefore prayed that proceeding initiated for recovery of
Service Tax of Rs.1,55,118/-.along with demand of interest and imposition of
penalty may kindly be set aside in the interest of justice.

Personal hearing in the appeal was held on 20/04/2017. Shri Anil Gidwani, Tax

Consultant appeared on behalf of the appellant and reiterated the grounds of appeal.
• • , » t.

He submitted that the annual income is less than Rs. 10 lakhs in personal capacity for
, , , I

service of renting of immovable property.

5. I have carefully gone throughthe facts of the case on records and submissions

made by the appellant. The issue for decision before me is whether the appellant
1; 1

company was liable to pay Service Tax under reverse charge mechanism in terms of

Rule 2(1)(d)(EE) of Service Tax Rules, 1994 read with Notification No.30/2012-ST
.t

' i
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dated 20/06/2002 towards Renting of immovable property service received from Shri

Sanjaybhai Patel and Shri Chintanbhai Patel both Directors of the appellant company.

6. In terms of Rule 2(1)(d)(EE) of Service Tax Rules, 1994, as amended vide

Notification No. 46/2012 dated 07/08/2012, the person liable for paying tax in relation to

service provided or agreed to be provided by a Director of a company to the said

company is the recipient of such service. Further in terms of Notification No.30/2012-ST

dated 20/06/2002, as amended vide Notification No. 45/2012-S.T. dated 07/08/2012, in

respect of services provided or agreed to be provided by a Director of a company to the

said company, 100% of the tax is payable by the perscn receiving the service. The

demand along with interest has been confirmed in the impugned order and penalty

under Section 78 of FA, 1994 has been imposed on the appellant for failure to pay

Service Tax in accordance with Rule 2(1)(d)(EE) of Service Tax Rules, 1994 read with

Notification No. 46/2012 dated 07/08/2012 with regards to such services that were held

as provided by its Directors to the appellant company. The contention of the appellant in

the grounds of appeal is that the Renting of immovable property service provided by the

Directors were chargeable to Service Tax at the end of the Directors and was not to be

charged from the appellant as reverse charge mechanism was not applicable to such

services. The appellant has also contended that the Directors in their capacity as

service providers had not exceeded the stipulated threshold limit of exemption under

small service provider exemption scheme and hence they had not paid the impugned

Service Tax.

8. The undisputed fact in the present case is that the olot of land where the factory

of the appellant is situated was jointly owned by persons who were also Directors of the

appellant. However, it does not mean that the Directors had rendered service to the

appellant company. The rent received by both the persons was in their personal

capacity and not in their capacity as Directors of the appellant company. Therefore,

Service Tax was payable by the individual persons and by virtue of the fact that they

had not crossed the threshold limit of Rs.10 Lakhs, no Service Tax is liable to be

recovered in the present case. There is no merit in the charge made by department that

the impugned activity attracted Service Tax under the reverse charge mechanism in

terms of Rule 2(d)(EE) of Service Tax Rules, 1994 and Notification No.30/2012-ST as

amended. Therefore, the demand for Service Tax and interest as confirmed in the

impugned order is not sustainable and is liable to be set aside. Moreover, this is a case

of interpretation and just because the appellant was holdirg a different opinion from the

stand taken in the audit objection against them, it does not mean that there was

suppression of facts on part of the appellant. The ingred ents such as suppression of
facts, mis-statement, mis-declaration, fraud etc. with intent to evade payment of Service

Tax is required to be substantiated with evidence in order to impose penalty untjer ~-
• ii5,o­

Section 78 of the Finance Act, 1994. However, the only ground adduced for upholding,,

suppression of facts in the impugned order is that the lapse was detected during audit o{; Ji~•
the records by the officers of the department, which is not sufficient to invoke extended't'

' ~A,
%:

0

0

0
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• period or penal provisions under Section 78 of the Finance Act, 1994. Penalty imposed
• on the appellant under Section 78 is not legally tenable in the present case. In view of

the above discussion, the impugned order is liable to be set aside. The appeal filed by

the appellant is allowed.

9. 3r41aaai zarr z #r a 3r4tr ar f@qzrr 39#a al a fazu 5rar kl
The appeal filed by the appellant stands disposed of in the above ems. (O

3?y
(3wr gin)

31rz1#r (3r4lea-).:,

Date:706/2017

(K. P. ob)
S erintendent (Appeals-I)
Central Excise, Ahmedabad.

0

0

ByR.P.A.D.
To
M/s Varshil Packaging Pvt. Ltd.,
Plot No.1/1, Survey No. 57,
Near Olympic Laminates, Kahtraj
Taluka: Kaloi, District: Gandhinagar. .

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-Ill.
4. The A.C. / D.C., Service Tax, Gandhinagar Division, Ahmedabad-111.
5. Guard File.
6. P.A.
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